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In The 


United States Court of ^Appeals 

For The Second Circuit 

— - ♦ ---- 

Docket No. 74-2651 

UNITED STATES OF AMERICA. 


Appellee, 


ORLANDO MIRANDA, 

Defendant-Appellant. 

■^ssKr^s-s KiKssrs.” ss:: 

-mandate pending cmnoRARi 


lo * he Honorable Circuit Judges Smith and Timbers 


and District Judge Bryan: 


Honorable Sirs: 


the rules' of ° h Court ” 7 *?* ^ ^ »«— * 

decision and opinion rendered the 3rd da^of^'amb^ *«./' COnS ' d ' rat,on of ,his 
a judgment of conviction of the United States District Court £ TeZZZ3£!Z 




^^ V1Ct,n f Miranda of v 'olating the narcotics laws (21 U.S.C. §§84l(a)(l) 

nre e ' 8 ' 2) .. after trial before Honorable Orrin G. Judd and a jury. Defendant is 

presently on bail pending a final determination by this Court. 

REASONS FOR GRANTING A REHEARING 
A. Preface 

however” L! ,7“ “* "" isSUes ■**»•* M-itc smgular. We submit, 

wever. that the errors are so egregious that only a reversal could rectify the harm done. 

This is because of ,h! iaTrLT 7- “ “ appr0pri ' iK ™ ^ consideration. 

V , the fact that the ,nte 8 r >ty of the judicial process is involved which should 

Tu d m Cl,nS ' i,U "'’ nal CP "“ P ' S ° f d - - fundamental Ta me s 

^ouns;t'cr:r ory powm ° f ,his coun ihe «*« pf - «-*. 

,i,is ,his pan " ,ook —* mppths *—• 

The background of the case is set forth in the opinion of this Court dated December 3 
1975, beginning at Shp Opinion, page 6545 and extending to Slip Opinion, page 6568 

From the factual point of view, we call this Court’s attention to Slip Opinon page 

7^ Seri ° US Crr ° r ^ US reCUati ° n *'*"*«*• which we believe is 
iLL . n I ° P,n ‘ 0n reC,tes that on A P ril 2 - 1974, when Rodas went to the 

Jaguar Lounge to allegedly deliver $4,000 “final payment to Miranda/ that the radio 

recanTther P a "> “mandible"tape. This is absolutely not correct since trial counsel 

trial oilv ! ZZr 7 ?*“ ° f tranSCript Which Were handcd to the defense counsel at 
trial, only a portion of which was inaudible. 

l"s quite important to recognize, however, that of the substantial portion of the tape 
winch was fact and,hie, there is no mention whatsoever made of $4 000. 
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Wc rcs P' c,fu,| y “hum that this Court should rehear and reconsider its decision based 
IT "hwT W " h rrfcren “ ,his fa « s«ms possible that there would 

not have been any mem,on of $4,000. or any other sum. in a five page transcript This 
lramcr.pt tended to support Orlando Miranda's assertion that the prior tape, which 
mysteriously disappeared, did not contain anything incriminating against him. 

B. Argument 

I. 1 he firs, contention which this Court addressed itself to in its opinion was the fact 
that the prosecution had lost, misplaced, or possible destroyed, a tape of an important 
conversat'on whtch allegedly occurred on March 25,h between Rodas and Miranda, wherein 
agent Castillo (who eavesdropped) and Rodas asserted -anda said things in Spanish 
which were self-,ncr,minatory. It will be recalled that the assistant prosecutor dtd not 

VO uri arny revea the lact that this tape had existed and was no longer available, but was 
forced to admit this fact. 


Wc ask this Court 
whether the Trial Court 
March altogether. 


to review again in light of the April 2, 1974 tape, which does exist, 
was justified in refusing to suppress the conversation on the 25th of 


In view ol the April 2, 1974 conversation, a very large portion of which was audible and 
is preserved and which mentions nothing about $4,000 or any other money, we believe that 
the Inal Court should have been motivated to recognize that there could have been other 
reasons for the disappearance of the March 25th tape. 

We submit that particularly in view of the April 2nd oape, which was not incriminatory 
of defendant, coupled with recent revelations of highly questionable practices among law 
enforcement agencies seeking to obtain convictions, that a rehearing is certainly warranted 
and that upon such rehearing there should be a reversal. 

It is interesting to note that in footnote 3 beginning at Slip Opinion, page 6551, this 
C ourt strongly condemned the conduct of the prosecutor in connection with this case and 
vet tailed to take punitive measures to redress the wrong so far as the defendant is 
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deterrent V ' thc Supreme Court of the United States noted that 

v.rt, ■ llv n reqU ' reS m ° rC mere ‘ y penalizin « the Prosecutorial authorities, since that 
virtually never occurs. 

We are not seeking vengeance on the prosecutor since his motives may very well have 
been the result ol m.sguided zeal. We are. however, asking this Court to reverse a!a 
deterrent, and because of thc prejudice to appellant. 

It w.ll he i ecu lied that even at argument ol this appeal the trial prosecutor did not even 

concede that he had done anything wrong. On the contrary, he maintained the propriety of 
his position ' F J 

Deterrence of official illegality or impropriety has been the primary reason for raising 
o constitutional dignity of the exclusionary rule with respect to motions to suppress 

2H?m9)) aPP ' 0h '°' 367 U S ' 643 ’ 655 ’ 656 n96l > with Woi f v - Colorado. 388 U S 25. 

I his C ourt made an anachronistic ruling, unfortunately, and has placed this case in that 
category of decisions which had been exemplified by Justice Cardozo’s phrase in People v 

, „ ^ ^ ' 3 ' 2I ’ where he indicated that the guilty may not go free “because the 
constable has blundered.” The so-called "DeFore ruling” was rejected in Mapp v. Ohio. 
supra, but has apparently now been resurrected by the decision in this case. 

1 here is no question but that the important tape recording of March 25th 
disappeared" and that the Government sought to suppress this fact from the knowledge of 
the defense. Indeed, the prosecutor at trial made a grossly misleading statement which this 
Court ruled in footnote 3 “. . . left the impression that there had been no tape recording of 
the March 25th conversation." B 

We believe that Brady v. Maryland. 373 U.S. 83 (1963). as further explained in Moore 
> Illinois, 408 U.S. 786. at 809-810. and Giglio v. United States, 405 U.S. 150. 154, requires 
that a conviction be vacated even where “mere neglect” is involved on the part of the 
prosecution in thc suppression of evidence which could be favorable to the defense. 




In its original opinion in the case at bar, this Panel apparently was misled or fell into 
uioi 'n writing tha. the April 2, 1974 meeting, wherein allegedly $4 000 was delivered 
produced an inaudible tape. Now that this Court is made aware of the fact that such L no,’ 

mention ‘ 4 ^" ' i*/ ° f ,ha ‘ e * is ‘ - are audible! but do no 

mention $4,(MX) at all. we submit this should militate strongly in favor of Mirant 

contention tha, the March 25th meeting similarly produced no incriminating convert 

I his Court distinguishes United States Brvant. 439 F.2d 642 (DC Cir 1971 
n \ J ;m d (////reJ States v. Bryant. 448 F.2d 1182 (D C. Cir. 1971 - Bryan, ID from the 

auh ,m e mTT*'T Why COU " aSS “ meS g00d fai,h ' or at "«« '«* «f bad 
3 ,h ’ on thc pdrt of ,he Government, when it is obvious that there was a deliberate 

misrepresentation made to the Court and to the defense counsel (Slip Opinion 6<5, an d 

ootnote 3). and then there was a defense of that position made without regret or remorse 

dining the oral argument of this case before the Circuit Court. 

The Bnant II case cautioned that the Government had to preserve evidence, otherwise 
it had to forfeit prosecution. 

... n *?“ u ? in " al 1184 slaI ' d “lb ihc future, of course, investigative agencies 

not be allotted to excuse non-preservation of evidence by claiming thft it contained 
nothing of interest to the defendants.” 

or Wt „n ell f V f ' hat the ‘ mpact of such cas e s as Bryant I and II and United States v 
v Zoreini UW ^ ™\' ert ? enied -™ US. 919 (1974) and United States 

F 2d 7 ‘n 7 1 Li’. 3 " W ^ StateS V - Cons °Ma,ed Laundries Carp.. 291 

K2d 563. 570-71 ,2 ( ir. 1961). and other cases cited in the opinion of this Court in the case 

herein, warrant a rehearing, and even for en banc determination so as to set proper 
standards in such cases. pioper 
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Irrespective, however, of any other consideration, a reversal is warranted so that ,h. 
-overnment shall be deterred from future activities of this sort (Mapp v. Ohio, supra) 

was iCretdevabWIosf'.h 31 bar ’ this Court dedares that ,he “recording 

contZd ' Thl r ' ,S n ° r y m WhiCh U C3n ** determ,ned certainty what it 

Z C ' OVernment Ur * ed that if the wording of March 25th had not been lost 

at it would have confirmed and corroborated the recollections of Rodas and Castillo Yet’ 
this Court assumed that there was no measure of comparison because it unfortunately 
asserted that the April 2nd. 1974 recording was also unintelligible and, therefore for all 
ttuents and purposes, non-existent. Yet we have advised this Court. .« triZcoun-l has 
vised appellate counsel, that about five pages of the April 2, 1974 recording were made 

Zt were int l! a L 0 H y H Smal1 P ° rt ‘° nS WerC uninte,Ii » ble The substantial portions 

that were in ell.g.ble did not reveal anything incriminatory and certainly mentioned nothing 

about the alleged $4,000 which was supposedly to be passed on April 2nd. This impugns the 
reliability of what occurred on March 25 as well. P 8 


e submit that with that standard of comparison, that is the April 2, 1974 tape, it is 
manifest that since the position of Rodas was that she paid $4,000 on that day to Miranda 
and yet the tape does not bear her out, that it is inferable that Miranda would have been 

uninTellihl “ '* VCrs '°" of , wbat occurred «" March 25th rather than Castillo-Rodas. The 
unintellible portion ol April 2nd raises no inference that it included reference to $4,000. 

■ WC f ma ‘ ntam ,hat '* is a hl 8 h >y suspicious and ominous circumstance when an essential 
piece of evidence such as the March 25th tape suddenly disappears and the Government 
seeks to suppress that lact. Why should this Court therefore just blandly accent the 
statement ol agent Castillo that his recollection of the conversation of March 25th is 
accurate or truthful’ Only the conversation as recorded would have been valid. 

jj Fhe "‘.'re in ,0 the Tr,al Court with M' 1 '™ hands because in the preirial 

discussions it had failed to reveal the disappearance of the March 25th tape and made no 

e ort to reveal that to anyone. The Government also came into this Court with unclean 

hands by staunchly defending the actions of the trial prosecutor in the way he conducted 
himself at trial. 









have beenttne ‘'"’.Z “»* «« » —d no, 

: h h : ^r;:; a c r: f 'r^rra'p^^ * b «-«; 

^c do not know what efforts were made tn finH * 

word of ,he Government who itself is responsible or i n “ ” ° nly have ,he 

S r=5H==^ *■= 

“ “r ——— 

y p ’ c mamtain * m the original opinion of this Court. 

In addition to the suppression of the tape bv virtue nf a- 

at-i, tr ~nt 

SodTme," Moata" H “ d ,dn,tod ' y “ ,hc j a S uar m. "y 2'ZZX'o 

While it is quite true that Rodas testified that “Georgie" and “Toni" were at the lavi.ar 
fouoge Irom note to time when she met M.randa there, it was only Rodas who decCd 

narcotics. Pr “"" “" y °‘ she had with Mtranda concerning 

counsel T ^ back « round of "Georgie," and also precluded defense 

lrom sa y ,n P anything further with respect to “Toni” (83, 84), 






ncithrr°Wgie"' S „oT y “Toni-^d't t WW|C *“ *** re,wl *» ,hc •*««• apparently. 

Tdt'Cf- SfJ * “« "** ~ o^ppS' t-££ 

- -* * -i 

IrottWelto they Z^hes wel" i^h " Xi °“ S '° 8 " "“ n “' h ~ «■ * • ««.. deal of 
or not it is beyond belief that “Georgie” andZ'-TonrZht h^ aSk r |" ,orica " y - whelher 

in his own *defensrand a categoritally e denied 1 a*ny el invo^ement. ,>,,SineSS ' a " d ,00k ' h ' S,a " d 

“ nfU “ d im ° Wi '™* ttat "» «<» tape 

S4.000 or any other mttney. n °' P ' rm,t a " lnfcre "“ that it related to the 

tape S T ZX U ^"oneTf in r„ : ,Td Unabl ' ’r d " W a C ° mpariso " between the two 

25th which was “lost - IfZh r"^ T" °‘ WhlCh ' S and the one of March 

2nd * * „g^ perhaps hwo°r h aWare ° f "" f “ ,ha ‘ ,h ' «“»* of the April 
g exists, perhaps it would have come to a different conclusion. 






s=£g££S£S&ss55£r 

was hardly sufficient to permit him m ^eorgie to defense counsel, 

remember that Mr Todcl who represented 3 ^ 3 W '! neSS a * he should have d °ne. We must 

»»sr 3 ££S^w=ss 

serious as the case at bar 'niervicw and prepare a case, particularly one as 

v. ^r“*2%T l 3«' ( ra r ed ,^i M ; h Tode ' was f c ihe ,ria ' c ° uns ' 1 - 

pleaded guiltyTo"r S narcotic^ con!opr'v ” d . < ''° rg ";' " ,ho thc Government admitted had 
refused to divulge or disclose the We 'pi^ coo P era,ln 8 w ith the government." 

indicated that »a , o doa „ZZ l ° f “ T ° ni ” ^ Go «—> 

Tgatns, Rodas^nd Georgie ** » 

throtv up '•htdr'^wnds'and^ay"that'cotmerat^^G "" °° V ' rnm ' n ' Sb °“ ,d 
identity of a possthly extremely ^ " fU ” “ 






/ 


/ 




10 

We ask this Court to determine what efforts were made to enforce the powers of the 
District Court to compel a witness on the stand to divulge information which is germane to 

tnp p'jco ° 


We ask this Court to bear in mind that no privilege against self-incrimination was 
involved, rather there was an ajbect refusal to answer any question or to divulge 
information. (See United States v. Anglada. 2 Cir. 10/6/75, 18 Cr. L. 2144.) We submit that 
the Government was not the least bit anxious to have the identity of “Toni” disclosed 
because they had nothing to hold over “Toni's” head since she apparently had not been 
indicted and therefore had not pleaded guilty to any narcotics conspiracy case. She would 
have been far more vulnerable to the Government since she might be motivated to tell the 
truth about any possible things she knew about the case rather than suffer the penalty of 
perjury or contempt. 

We also take issue and ask this Court to reconsider and rehear that aspect of the 
opm.on at Slip 6566 where this Court asserts that "There was no showing that either 
Georgie or Tom’ were material witnesses for either the prosecution or the defense." 

When witnesses such as these were in contact with Rodas and Miranda on so many 
occasions and were present when narcotics could have been passed back and forth between 
them and Rodas, or money could have been passed back and forth between them and 
Rodas, we find it difficult to understand how this Court could say that they were not 
‘material witnesses," therefore distinguishing the Baum case. 

I his prosecution does not do credit to the Government of the United States (Mesarosh 
v. United States, 352 U.S. I ' 1956)). 

At Slip Opinion 6564, this Court holds that the denials by Judge Judd in the Court 
below to suppress the testimony of Government witnesses as to the March 25th 
conversation; the denial of the judgment of acquittal at the close of the trial on the grounds 
of failure to suppress such testimony; and denial of the motion to set aside the verdict and 
for a judgment of acquittal on the same ground, did not constitute “reversible error.” 

Wc perceive that in the use of the word “reversible,” this Court is conceding that 
“error" was indeed made. 
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We think that a reconsideration and rehearing is warranted in the light of the extremely 
shocking circumstances of this case. 

('. F.n Banc Rehearing Suggested 

Ml. We respectfully submit that a case such as this should be decided en banc to 
determine what the entire Second Circuit feels should be done under the highly questionable 
tactics employed by a Government prosecutor. 

I he integrity ol the judicial system is at stake. The significance of Bryant / and Bryant 

II. to say nothing of the Pfingst. Morel!, Baum, and several other cases, should be 
explained. 

We maintain that seldom will this Court have such a vehicle as the case at bar with 
which to set forth appropriate rules, not only from a constitutional point of view but also in 

its supervisory capacity of setting forth guidelines to district courts within the Second 
Circuit. 


1 he delcndant has been convicted of a felony and sentenced to 6 years imprisonment 
In Coppedge v. United States. 369 U.S. 438 at 449. our highest Court explained: 

‘When society acts to deprive one of its members of life, liberty or 
property, it takes the most awesome steps. No general respect for, 
nor adherence to, the law as a whole can well be expected without 
need for prompt, eminently fair and sober criminal laws procedures. 

The methods we employ in the enforcement of our criminal law have 
aptly been called the measure by which the quality of our civilization 
may be judged.” (Emphasis ours.) 


We submit that a rehearing and reconsideration should be had and that upon such a 
reversal should be ordered. 
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n the event this Panel of the Court decides to deny a rehearing, or upon granting it 
adheres to its present determination, we respectfully request that this petition be circulated 

among all of the Judges of the Second Circuit to determine whether or not this case should 
be reheard en banc. 

| MOTION IN THE ALTERNATIVE FOR STAY OF MANDATE PENDING 

CERTIORARI 

In view of the unusual and important considerations set forth supra, it is respectfully 
submitted that the mandate of this Court should be stayed pending the timely filing of a 
petition for a writ of certiorari with the Supreme Court of the United States. 

Respectfully submitted, 

s/ Irving Anolik 
Attorney for Defendant- 
Appellant 

Dated: December 17, 1975 


CERTIFICATION OF GOOD FAITH 

1, Irving Anolik, an attorney at law duly admitted to practice before this Court, hereby 
certify that this petition for rehearing is filed in good faith and not for the purpose of delay. 

s/ Irving Anolik 

Dated: December 17, 1975 


) 
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